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John L. Gorton, Thomas Hauch, Ti nothy FILED
Hauch and M chael Vander Leest,
o MAY 6, 1998
Pl ai ntiffs-Respondent s- Cross-
Appel | ant S, Marilyn L. Graves
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Madison, WI

V.

Host ak, Henzl & Bichler, S.C., f/k/a
Thonpson & Coates, Ltd., and Robert H.
Bi chl er,

Def endant s- Appel | ant s- Cr oss-
Respondent s.

APPEAL from a judgnent of the Crcuit Court for Racine
County, Mchael S. G bbs, Judge. Affirmed in part and reversed

in part.

11 ANN WALSH BRADLEY, J. This case is before the court
upon certification fromthe court of appeals. The circuit court?
concluded that a statutory award of reasonable attorney fees
under Ws. Stat. 8§ 100.18(11)(b)2 (1989-90) in the underlying
action belongs to the plaintiffs and that each plaintiff is also
entitled to $100 for attorney fees as a statutory item of costs.

Additionally, the circuit court denied the plaintiffs' request
for an award of attorney fees in pursuing this subsequent

decl aratory action.

' Circuit Court for Racine County, Mchael S. G bbs, Judge.
1
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12 Because we determ ne that the question of who owns the
statutory award of reasonable attorney fees under Ws. Stat.
8§ 100.18(11)(b)2 is ultimtely controlled by the terns of the
contract between the parties, which here give ownership to the
plaintiffs, and that the award of attorney fees in declaratory
actions should not extend to the facts of this case, we affirm
part of the circuit court's judgnent. However, because the
plaintiffs' claimrepresents a single cause of action, we reverse
that part of the circuit court's judgnent which awarded attorney
fees as a statutory itemof costs to each naned plaintiff.

13 The court of appeals certifies two questions of first
inpression to this court pursuant to Ws. Stat. 8 (Rule) 809.61
(1995-96).2 First, when an attorney and a plaintiff are parties
to a contingent fee agreenent, does a statutory award of
reasonable attorney fees pursuant to Ws. Stat. 8§ 100.18 bel ong
to "the person suffering the pecuniary loss" or to the
representative attorney? Second, do principles of equity apply
to a Ws. Stat. 8§ 806.04(8) award of appellate counsel fees when
the client suing a trial attorney has already been made nore than
whol e for damages sought in the circuit court proceedings?
Finally, we also consider whether nultiple partners in a |awsuit
on behalf of a partnership may each collect $100 attorney fees as
statutory items of cost wunder Ws. Stat. 8§ 814.01(1) and
814.04(1)(a).

2 Unless otherwise noted, all future statutory references
are to the 1995-96 vol unes.
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14 The facts of this case are not in dispute. In 1990
Gorton Farns, a general partnership consisting of the four
plaintiff-farmers, retained the defendant law firm (in which
defendant Bichler is a partner) to pursue Anmerican Cyanam d Co.
("Cyanam d") for damages done to the plaintiffs' crops by a
Cyanamid agricultural product.® The contingent fee contract of
the parties, signed by plaintiff Gorton on behalf of Gorton
Farms, entitled the defendant firmto 40% of the gross anmount of
any recovery "obtained after a lawsuit which involves an appeal ."

15 The case proceeded to a jury trial and the jury
returned a verdict in favor of the plaintiffs. The jury assessed
the damage to CGorton Farnms at $129, 300 and al so awarded punitive
damages in the anount of $50, 000. After granting a post-trial
nmotion for costs pursuant to Ws. Stat. & 814.036,% the circuit
court entered a judgnent for the plaintiffs in the anpunt of
$199, 885. 24.

16 On post-verdict notion, the plaintiffs also contended
that by making m srepresentations in the sale of the offending

agricultural product, Cyanamid violated Ws. Stat. § 100.18.°

8 A full description of the underlying case may be |ocated
at Gorton v. American Cyanamd Co., 194 Ws. 2d 203, 533 N.w2d
746 (1995).

“* Ws. Stat. § 814.036 provides:

Omi bus costs provision. If a situation
arises in which the all owance of costs is not
covered by ss. 814.01 to 814.035, the
al l onance shall be in the discretion of the
court.
> Ws. Stat. § 100.18 (1989-90) provides in pertinent part:
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The circuit court agreed and awarded CGorton Farns an additiona
$307,421.25 in reasonable attorney fees, nmaking the total
j udgnent agai nst Cyanam d $507, 306. 49.

17 Cyanam d appeal ed the judgnment. During the pendency of
the appeal the defendant firm apparently sought to renegotiate
its contingent fee agreenment wth CGorton Farns based on the
firms pursuit of attorney fees on the Ws. Stat. 8§ 100.18 claim

However, the record does not reflect any actual change in the
contractual agreenent. The court of appeals affirmed the order
of the circuit court and the plaintiffs were awarded additiona
reasonabl e attorney fees based on the appellate litigation.

18 The plaintiffs, represented by new counsel, then filed

a declaratory action against the defendant firm seeking for

(11)(b)2. Any person suffering pecuniary
| oss because of a violation of this section
by any other person may sue in any court of
conpetent jurisdiction and shall recover such
pecuni ary | oss, t oget her W th cost s,
i ncl udi ng reasonabl e attorney fees.

As indicated by Ws. Stat. 8§ 990.01(26), for purposes of
statutory construction, the term "person” includes "all
partnershi ps, associations and bodies politic or corporate.”
Thus, as the circuit court in the underlying action determ ned,
the Gorton Farns partnership could be injured and recover under
Ws. Stat. § 100.18(11)(b)2.

However, under Wsconsin civil pl eadings practice a
partnership nay not assert its own cause of action. Rather, in
any action based on a cause of action owned by a partnershinp,
each individual partner nust be joined as a necessary and
i ndi spensabl e party. See Karp v. Cool view of Wsconsin, Inc., 25
Ws. 2d 299, 304, 130 NW2d 790 (1964). Thus, while it was the
partnership of Gorton Farnms that was injured in the underlying
action, the naned plaintiffs there, as here, are the four
i ndi vidual general partners, suing on the partnership's cause of
action.
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Gorton Farns 60% of all nonies to be tendered by Cyanamd,
i ncluding 60% of the $711,833.05 in reasonable attorney fees and
interest, as awarded by the circuit court in the wunderlying
action. The plaintiffs also asked for actual and reasonable
attorney fees arising fromthis suit against the defendant firm
pursuant to Ws. Stat. § 806.04(8).°

19 Shortly thereafter, Cyanam d tendered a check to the
defendant firms trust account for $1, 045, 487.27. Thi s amount
i ncluded all assessed damages, costs, attorney fees, and
applicable interest in the underlying action. Both parties to
t he declaratory action noved for sumrmary judgnent.

110 The circuit court determined that the contingent fee
contract between the parties controlled allocation of the Ws.
Stat. § 100.18 attorney fees award in this case and granted
summary judgnent in favor of the plaintiffs. The plaintiffs were

then awarded 60% of all amounts received from Cyanamd in the

® Ws. Stat. § 806.04(8) states:

SUPPLEMENTAL RELIEF. Further relief based on
a declaratory judgnent or decree my be
grant ed whenever necessary or proper. The
application therefor shall be by petition to
a court having jurisdiction to grant the
relief. If the application be deened
sufficient, the court shall, on reasonable
notice, require any adverse party whose
rights have been adj udi cat ed by t he
decl aratory judgnent or decree, to show cause
why further relief should not be granted
forthw th.
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underlying action.” The circuit court also awarded each of the
four plaintiff-partners $100 as itens of costs for attorney fees
pursuant to Ws. Stat. 8§ 814.01(1) and 814.04(1)(a).® However
the circuit court denied the plaintiffs' request for suppl enental
relief in the form of further attorney fees arising from the
declaratory action pursuant to Ws. Stat. 8§ 806.04(8).

111 The defendant firm appealed the circuit court's grant
of summary judgnment determ ning ownership of the attorney fees
and the assessnment of $400 for attorney fees as itens of costs,
while the plaintiffs cross-appealed the circuit court's denial of
the requested additional attorney fees as supplenental relief.
The ~court of appeals certified the case and we accepted
certification for review of all issues raised before the court of
appeal s.

12 This court reviews a grant of summary judgnent using

the sane nethodology as the circuit court. See State ex rel.

Auchinleck v. Town of LaGrange, 200 Ws. 2d 585, 591-92, 547

N.W2d 587 (1996). \Where, as here, there are no material facts

"Prior to the circuit court's ruling, the defendant firm
released to the plaintiffs all anobunts attributable to the
plaintiffs' damage award, the punitive damage award, the double
taxable and discretionary costs award, the supplenental cost
judgnent, and all attributable interest. After the circuit
court's ruling, the defendant firmrel eased additional funds from
the trust fund to conply with the circuit court's order, while
reserving the right to appeal.

8 Ws. Stat. & 814.04(1) provides in pertinent part:

ATTORNEY FEES. (a) Wen the amount recovered
or the value of the property involved is
$1,000 or over, attorney fees shall be
$100 .
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in dispute, we nust determ ne whether the novant is entitled to
judgnent as a matter of law. See id. at 592. This case presents
gquestions of statutory and contract interpretation. W review

such questions de novo. See MEvoy v. Goup Health Co-op of Eau

Claire, 213 Ws. 2d 507, 517, 570 N.W2d 397 (1997) (statutes);
Ford Motor Co. v. Lyons, 137 Ws. 2d 397, 460, 405 N W2d 354

(C. App. 1987)(contracts).
l.

113 We first determine which party is entitled to receive
the reasonable attorney fees awarded by the circuit court
pursuant to Ws. Stat. § 100.18 in the underlying action, the
plaintiffs or the plaintiffs' attorney (the defendant firm. The
plaintiffs claim that pursuant to the contingent fee agreenent
their partnership is entitled to 60% of all nonies received,
i ncludi ng the reasonable attorney fees award. The defendant firm
asserts that it alone deserves the attorney fees awarded in the
underlying action.?® In resolving this issue, we consider the
statutory grant of reasonable attorney fees and the terns of the

exi sting contract between Gorton Farns and the defendant firm

9

Parties' Proposed [ Plaintiffs' Proposal | Def endant Firms
Al locations of Fee|(total sum of danage | Proposal (client
Awar d award + statutory fee|keeps full danage

avard ® split 60%|award; firm keeps
(client), 40% (firm) |full statutory fee

awar d)
Plaintiffs $627, 292 $333, 654
Def endant Firm $418, 195 $711, 833
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114 The express |language of Ws. Stat. 8 100.18(11)(b)2 is
di spositive of the first step of our analysis. W sconsin Stat.

8§ 100.18(11)(b)2 (1989-90) states:

Any person suffering pecuniary |oss because of a
violation of this section by any other person . . .
shal | recover such pecuniary |oss, together with costs,
i ncl udi ng reasonabl e attorney fees.

15 The statute expressly indicates that it is the "person
suffering pecuniary loss" to whom the l|egislature directs the
recovery of reasonable attorney fees, not the representative
at t or ney. The defendant firm has suffered no pecuniary |oss
attributable to Cyanam d. Thus, under the statute it is Gorton
Farnms that is entitled to recover the entire award of reasonable
attorney fees.?®

16 The defendant firmpoints to Shands v. Castrovinci, 115

Ws. 2d 352, 340 N.W2d 506 (1983), in claimng entitlenent to
100% of the reasonable attorney fees. The plaintiff in Shands,

while represented by a | egal services organization, successfully

1 The defendant firm contends that such a distribution of
the reasonable attorney fees pursuant to the statute constitutes
an unethical sharing of legal fees in violation of SCR 20:5. 4.

This argunent is raised for the first time on appeal. Because it
was not raised before the circuit court, it is waived for
pur poses of our review See Terpstra v. Soiltest, Inc., 63

Ws. 2d 585, 593, 218 N.W2d 129 (1974).

The defendant firm al so defends what it seens to believe is
an inplicit allegation that the defendant firm violated the
Candor Toward a Tribunal ethical requirenment of SCR 20:3.3. W
decline to address argunents which neither go to a material issue
in this matter, nor address ethical charges raised before any
tribunal of this state.



No. 96-2776

sued a defendant-landlord and prevailed upon appeal. However,
the plaintiff's request for appellate attorney fees under Ws.
Stat. § 100.20(5)(1981-82) was denied. This court reversed and
determned that the plaintiff could recover appellate attorney
fees under the applicable statute based on the public policy

under pi nnings of the fee statute. See Shands, 115 Ws. 2d at

358- 59.

17 In reaching this result in Shands, we considered

whet her the statutory fee award could be awarded to a plaintiff
receiving free |egal representation from a |egal aid
organi zation. W determned that plaintiffs "are entitled to an
attorney fees award even when they are represented at no charge
by a legal services organization." 1d. at 361. W subsequently
not ed, however, "that the attorney fees award is the property of
the organi zation providing the |legal services." |1d. W reached
this result based on the public policy of assisting nonprofit
|l egal organizations in taking cases that serve the public
interest without renmuneration directly fromthe aggrieved client.

See Shands, 115 Ws. 2d at 360-61; see also R chland School

Dist. v. DILHR, 174 Ws. 2d 878, 913, 498 N.W2d 826 (1993).

118 The defendant firms reliance on Shands ignores a
significant distinction between this case and Shands. In this
case the defendant firm provided representation to the plaintiffs
on the basis of a contingent fee agreenent which provides for the
paynment of private attorney fees. In Shands there was no

contract for fees. The public policy endorsed in Shands all ow ng

the recovery of attorney fees by a nonprofit I|egal service
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organi zation in the absence of a fee agreenent does not apply in
a fee agreenent setting. Thus, we determne that the express
| anguage of Ws. Stat. 8 100.18(11)(b)2 is not affected by Shands
and that the plaintiffs, suing in place of the partnership, are
entitled to the attorney fees award.

19 The initial vesting of the reasonable attorney fees
with the plaintiffs does not nean that the plaintiffs wll
necessarily retain the entire fee portion of the award. As the
plaintiffs tacitly acknow edge in demandi ng only 60% of the award
of reasonable attorney fees, where a plaintiff is represented by
counsel pursuant to the ternms of a fee agreenent wth such
counsel, that agreenent can control the ultimate disposition of
statutory fee awards.'' Because the scope of retainer agreenents
varies fromattorney to attorney and case to case, such inquiries
are necessarily fact intensive.

20 W turn then to examne the ternms of the contract
between the parties. Plaintiff Gorton, on behalf of Gorton
Farms, engaged the defendant firmto represent the partnership in

its suit against Cyanamid under the terns of a contingent fee

' The plaintiffs assert that Venegas v. Mtchell, 495 U. S
82 (1990), creates a "universal rule" that statutory attorney
fees belong solely to the client and are subsequently always
divisible pursuant to a fee agreenent between a client and an
at t or ney. Venegas rested its hol di ng upon statutory
interpretation of a federal statute, 42 U S. C. § 1988. In
contrast, our determination requires statutory interpretation of
Ws. Stat. § 100.18(11)(Db). Accordingly, while illustrative of
one approach, Venegas is not controlling authority to the inquiry
present ed here.

10
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agreenent drafted by the defendant firm It provides, in

rel evant part:

Gorton Farms, Inc. (Client) retains Thonpson &
Coates, Ltd. (Attorneys) to represent it to institute,
prosecute and adjust the clains which dient has
agai nst Anerican Cyanam d Conpany and any liability
i nsurance conpany or other person legally responsible
for damages sustained by Client as a result of the use
of Scepter on Cient's farmands in the years of 1987
and 1988.

Attorneys' fees shall be owing only if a recovery
is made. The Attorneys' fees shall be a portion of the
gross anount recovered, as follows:

(1) One third (1/3) of anount recovered, or

(2) Forty percent (40% if obtained after a
| awsuit which invol ves an appeal.

21 In interpreting contracts, we nust attenpt to ascertain

the intent of the parties. See State ex. rel. Journal/ Sentinel

Inc. v. Pleva, 155 Ws. 2d 704, 711, 456 N W2d 359 (1990)

Where the ternms of a contract are clear and unanbi guous, we
construe the contract according to its literal terns. See Eden

Stone Co., Inc. v. Oakfield Stone Co., Inc., 166 Ws. 2d 105,

115, 479 N W2d 557 (C. App. 1991). However, when the
contractual ternms are "reasonably . . . susceptible to nore than

one construction,"” the contract is anbiguous. Maas v. Ziegler

172 Ws. 2d 70, 79, 492 N.W2d 621 (1992). In such instances,
any anbiguity is to be interpreted against the drafter. See

Dai ryl and Equi p. Leasing, Inc. v. Bohen, 94 Ws. 2d 600, 609, 288

N. W2d 852 (1980). This is particularly true where a substanti al
di sparity of bargaining power exists between the parties or a

standard formis supplied by the drafting party. See Goebel v.

11
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First Federal Sav. and Loan Ass'n, 83 Ws. 2d 668, 675, 266

N.W2d 352 (1978).

22 The defendant firm presents a two-|evel argunent that
the reasonable attorney fees awarded by the circuit court are not
subject to the contingent fee agreenent. First, the defendant
clains that the "gross anmpunt recovered" |anguage is "at best
anbi guous,” thereby calling into question whether it includes

recovered attorney fees. See, e.g., Luna v. Gllingham 789 P.2d

801 (Wash. App. 1990)(determ ning that contract for "gross
recovery" anbiguous as to inclusion of attorney fees). Second
the defendant firm asserts that the contract does not cover the
Ws. Stat. 8§ 100.18 claim against Cyanam d. In support of this
argunment the defendant firm argues in the alternative that the
contract unanbi guously creates a contract only for representation
on the product liability claimand al so asserts the existence of
a mutual m stake.

23 The neani ng of the "gross anount recovered" |anguage is
pivotal to the interpretation of the contract in this case
VWhile the termis not explicitly defined within the four corners
of the contract, dictionary definitions are dispositive of the

ordi nary neani ngs ascribed to contract terns. See Ervin v. Cty

of Kenosha, 159 Ws. 2d 464, 484, 464 N.W2d 654 (1991). As the

plaintiffs point out, "gross" is defined as "an overall total
exclusive of deductions.” Wbster's Third New |International
Dictionary, 1002 (1986). "Recovery" is defined as "the obtaining

inasuit at law of a right to sonmething by a verdict, decree, or

j udgnent of court." ld. at 1898. The plaintiffs assert that

12
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"gross anmount recovered" neans all anmounts recovered, including
attorney fees. ™
24 The defendant firm points to |anguage in an antecedent

paragraph, "for damages sustained by Client as a result of the

use of Scepter on Cient's farnl ands in arguing that the
gross recovery |l anguage nust be read in the context of the |arger
contract and that only amounts recovered on a product liability

claim are covered by the contract. See North Gate Corp. v.

Nati onal Food Stores, Inc., 30 Ws. 2d 317, 321, 140 N.W2d 744

(1966) . We disagree that this |language conclusively limts the
attorney representation to a single products liability cause of
action. To the extent any anbiguity exists, its onus is borne by

the drafter. See Dairyland Equi p. Leasing, 94 Ws. 2d at 609.

25 This is particularly true where the drafter is an
at t or ney. Unli ke attorneys, clients nmay not possess the |egal
acunmen or experience necessary to wunderstand the potential
ramfications that a particular fee agreenent may have on a
lawsuit. Unlike attorneys, clients may not appreciate that there

are other sources of attorney conpensation available in sone

2 The plaintiffs also asserted at oral argunent that the
Venegas Court interpreted the identical contractual |anguage of
"gross anounts recovered" presented here to include statutory
attorney fees. The Venegas Court addressed the effect of a
statutory fee award in a contingent fee agreenent and the
reasonabl eness of the terns of that agreenent. \While that Court
ultimately concluded that "a 40% contingent fee is reasonable in
this case,"” Venegas, 495 U S. at 534, the Court did not address
whet her "gross amounts recovered"” should be interpreted to
include statutory attorney fees. Thus, Venegas does not create
the bright-line interpretation of "gross amounts recovered"”
asserted by the plaintiffs in this case.

13



No. 96-2776

I nst ances. Thus, the burden is on the attorney who possesses
| egal know edge and who drafts the agreenent to state clearly the
terme of the fee agreenent and to address specifically the

allocation of court-awarded attorney fees. See also Ham |ton

636 F.2d at 749.

126 The defendant firm additionally asserts, however, that
the contract is voidable based on nutual m stake. A nut ual
m stake is "one reciprocal and conmon to both parties, where each
al i ke I abors under a m sconception in respect to the terns of the

witten instrunent."” Continental Cas. Co. v. Wsconsin Patients

Conmpensation Fund, 164 Ws. 2d 110, 117, 473 NW2d 584 (C. App.

1991). The m stake alleged by the defendant firmis that neither
party "knew of the past violations of § 100.18 which had
generated a then-existing right for statutory attorneys' fees."
Def endants’' reply brief at 5.
127 This alleged "nmutual m stake" does not relieve the
defendant of its obligations under the contingent fee agreenent.
"Mutual m stake nust be based upon a past or present, not a
future, fact. Future facts rest in conjecture and both parties
are assuned responsi ble for considering the possibility that such

facts my occur." Continental Cas. Co., 164 Ws. 2d at 118

(citation omtted). The defendant firmis failure to consider the
possibility that the facts of this case mght give rise to an
addi tional conpensable claim for attorney fees may indicate a
lack of full consideration of the plaintiffs' potential clains,

but it does not indicate a nutual m stake.

14
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128 As noted, the circuit court's award of reasonable
attorney fees under Ws. Stat. 8§ 100.18 in the underlying action
is subject to the contract between Gorton Farns and t he def endant
firm?® Thus, we agree with the plaintiffs' demand that the
Gorton Farnms partnership is entitled to retain 60% of the "gross
anount recovered," including the reasonable attorney fees awarded
under Ws. Stat. § 100. 18.

.

129 Because we determne that the plaintiffs are entitled
to 60% of the gross anmount recovered, including reasonable
attorney fees, in the underlying |awsuit against Cyanamd, we
must next address the plaintiffs' cross-appeal from the refusa
of the circuit court imediately below to grant the plaintiffs
actual attorney fees against the defendant firm in this

subsequent declaratory action. The parties dispute whether

13 The defendant firmalso clains that it is entitled to the
full award of reasonable attorney fees based on the principles of
guantum neruit and inplied contract. An attorney may have a
claim in quantum nmeruit or inplied contract where "he renders
services in addition to those contenplated by the contingent fee
arrangenent . " Martineau v. State Conservation Conm ssion, 54
Ws. 2d 76, 81, 194 N.W2d 664 (1972). However, because we
determ ne that distribution of the reasonable attorney fees award
is governed by the contract existing between the parties, quantum
meruit and inplied contract argunments are inapposite. See
Schultz v. Andrus' Estate, 178 Ws. 358, 364, 190 NW 83 (1922).

Simlarly, because the plaintiffs are contractually entitled
to the fee award, and did not receive it due to "actual or
constructive fraud, duress, abuse of a confidential relationship,
m st ake, comm ssion of a wong, or other unconscionabl e conduct,”
defendant firms request for a constructive trust cannot be
gr ant ed. M&l First Nat. Bank v. Episcopal Hones Managenent,
Inc., 195 Ws. 2d 485, 512, 536 N.W2d 175 (C. App. 1995).

15



No. 96-2776

attorney fees are available, and if they are, whether principles
of equity apply to a Ws. Stat. § 806.04(8) award of attorney
fees when the plaintiff has already been nmade nore than whol e.
30 As an initial matter, we note that this state continues
to adhere to the Anerican Rule on the award of attorney fees. See

Wsconsin Retired Teachers Ass'n v. Enploye Trust Funds Bd., 207

Ws. 2d 1, 36, 558 N.W2d 83 (1997). "[T]he prevailing litigant
is generally not entitled to collect attorney's fees from the

opposing party as damages or costs.” W nkelman v. Beloit

Menorial Hosp., 168 Ws. 2d 12, 28, 483 N.W2d 211 (1992). An

award of attorney fees nmay be obtained "only where such fees are
aut horized by statute or contract, or where they are the natural
and proximate result of a wongful act by the defendant which
subjects the plaintiff to litigation with a party other than the

def endant . " I d.; see M| waukee Teachers' Educ. Ass'n .

M | waukee Bd. of School Directors, 147 Ws. 2d 791, 796-97, 433

N.W2d 669 (Ct. App. 1988).

131 The plaintiffs rely upon Ws. Stat. 8§ 806.04(8) as a
statutory basis for circunventing the Anerican Rule. W sconsin
Stat. 8 806.04(8) indicates that in declaratory actions further
relief beyond the requested declaration of rights "may be granted
whenever necessary or proper."” Turning then to this court's

decision in Elliott v. Donahue, 169 Ws. 2d 310, 485 N W2d 403

(1992), the plaintiffs allege that "attorney fees are to be
awarded where one of the parties assunmes a fiduciary or other
i ndependent duty to the other party as part of their

relationship." Plaintiffs' brief at 7. Pointing to the

16
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attorney-client fiduciary relationship that existed in this case,
the plaintiffs argue that Elliott required the circuit court to
award attorney fees to them when the defendant firm breached its
fiduciary duty to them

132 The Elliott case arose when an autonobile liability
insurer reneged on its contractual obligation to defend a third-
party suit. The insured retained independent counsel who

established that coverage existed under the policy. See Elliott,

169 Ws. 2d at 315. The insured asked for attorney fees and we
determned that Ws. Stat. 8 806.04(8) "permts a recovery of
attorney fees . . . Dbecause the recovery is proper under the
principles of equity."” Id. at 324. We reached this decision
because "[t]he insurer that denies coverage and forces the
insured to retain counsel and expend additional nobney to
establish coverage for a claimthat falls within the anbit of the
insurance policy deprives the insured the benefit that was
bargained for . . . ." 1d. at 322.

133 However, while we have subsequently acknow edged t hat
"Elliott stands for the proposition that courts have the
equitable power to award attorney's fees to insureds in limted

circunstances," DeChant v. Mnarch Life Ins. Co., 200 Ws. 2d

559, 569, 547 N.W2d 592 (1996), we have expressly declined "to
extend Elliott beyond its particular facts and circunstances."”

| d. Elliott remains the only instance in which this court has

interpreted Ws. Stat. 8§ 806.04(8) to allow a grant of attorney
fees. Accordingly, we decline to adopt the rule proposed by the

plaintiffs that in every instance of a suit between a fiduciary
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and a beneficiary the prevailing beneficiary is entitled to
attorney fees under Ws. Stat. 8§ 806.04(8). This refusal 1is
consistent wwth our history of crafting only "limted and narrow'

exceptions to the Anerican Rule. See M | waukee Teachers' Educ.

Ass'n, 147 Ws. 2d at 797.' The circuit court correctly denied
the plaintiffs' request for supplenental relief in the form of
reasonabl e attorney fees under Ws. Stat. § 806.04(8).

[T,

134 Finally, the defendant firmal so challenges the circuit
court's approval of attorney fees of $100 as itens of costs to
each of the four naned plaintiffs pursuant to Ws. Stat.
88 814.01(1) and 814.04(1)(a). The defendant firm contends that
because the plaintiffs are partners in the damged farmng
enterprise, there is really only one cause of action and the
circuit court should have levied only a single $100 cost award.

135 As an initial matter, we note that Ws. Stat.
8§ 814.01(1) states that "[e]xcept as otherwise provided in this
chapter, costs shall be allowed of course to the plaintiff upon a
recovery." The statute refers to "the plaintiff" only in the
singular and does not address cost awards where there are
mul tiple nanmed plaintiffs to a | awsuit.

136 Despite the absence of explicit statutory guidance, our
courts have previously considered application of Ws. Stats.

88 814.01(1) and 814.04(1)(a) to cases where nultiple plaintiffs

14 Because attorney fees are not available as suppl enental
relief in this instance, we do not reach the parties' argunents
in equity.
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were pursuing nultiple independent causes of action. In such
cases, our courts have declared each plaintiff entitled to bring
an individual cause of action to also be entitled to a separate

$100 cost award in the form of attorney fees. See Cospodar v.

M | waukee Auto Ins. Co., 249 Ws. 332, 24 NW2d 676 (1946);

Hansberry v. Dunn, 230 Ws. 626, 284 N.W 556 (1939); Zintek v.

Perchi k, 163 Ws. 2d 439, 471 NW2d 522 (C. App. 1991),

overrul ed on other grounds, Steinberg v. Jensen, 194 Ws. 2d 439,

534 N.W2d 361 (1995).

137 As noted earlier, in this case the plaintiffs are not
pursuing a joint suit based on nultiple causes of action that
they each could have pursued individually. Rat her, they are
suing as necessary and indi spensable parties to a single cause of
action actually adhering to their Gorton Farns partnership. I t
was the partnership, not the partners, that retained the
defendant firm It was the partnership, not the partners, that
sust ai ned damage t hrough use of Cyanam d's product.

138 Because there is really only one cause of action
asserted here, only one award of $100 attorney fees as an item of
costs is available. To hold otherw se would nmake the cost award
in partnership cases solely dependent upon the nunber of partners
in the partnership.

139 Moreover, our conclusion is buttressed by the statutory
treatnent given to clainms for costs made by nultiple successfu
defendants. Wsconsin Stat. 8 814.03 allows multiple defendants
to recover individual costs only "where there are severa

def endants who are not united in interest and who make separate
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def enses by separate answers . . . ." This test is simlar to
t he approach of focusing on the existence of nultiple causes of
action for plaintiffs as evinced by Gospodar and Zintek.
Accordingly, we determine that Ws. Stat. 88 814.01(1) and
814.04(1)(a) will not allow for multiple awards of $100 in this
case.

V.

40 A statutory award of reasonable attorney fees pursuant
to Ws. Stat. 8 100.18 belongs to the person suffering the
pecuni ary | oss. However, the ultimte ownership of that award
may be controlled by the ternms of the contingent fee agreenent
between the parties. Under the ternms of this contract, the
plaintiffs are entitled to 60% of those attorney fees.

141 Although the plaintiffs are entitled to attorney fees
in the underlying action, they are not awarded attorney fees in
this declaratory action. Wsconsin Stat. 8§ 804.06(8) does not
provide for an award of attorney fees as supplenental relief on
the facts presented here. Because the Anerican Rule applies, the
circuit court <correctly denied the plaintiffs' request for
addi tional attorney fees.

142 Finally, the circuit court's judgnent in the
proceedi ngs imedi ately below to grant statutory attorney fees of
$100 per plaintiff was error. Wsconsin Stat. 88 814.01(1) and
814.04(1)(a) do not allow nmultiple $100 attorney fee awards from
a single cause of action. Accordingly, the judgnent of the

circuit court is affirmed in part and reversed in part.
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By the Court.—Fhe judgnent of the circuit court is affirmed

in part and reversed in part.

143 JON P. WLCOX, J. did not participate.
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